EMPLOYER STATUS DETERMINATION
Tryban Rail Service, Inc.

This is the decision of the Railroad Retirenent Board regardi ng the
status of Tryban Rail Service, Inc. (TRSI), as an enployer under
the Railroad Retirenent and Railroad Unenpl oynent |nsurance Acts.

TRSI is an independent conpany which provides rail nmaintenance,
construction, and rehabilitation. TRSI has previously infornmed the
Board that it has 10 full tinme enployees and that 90 percent of its
busi ness derives fromrailroads. The balance is fromrepair of
private railways. TRSI has a contract wth Lake State Railway, a
rail carrier enployer, to provide all regular rail maintenance for
the railroad. Under the terns of the contract TRSI is to provide
9 qualified maintenance of way personnel. Since TRSI has only 10
enpl oyees, we can conclude that a substantial portion of TRSI's
business is wth Lake State Rail way.

Section 1(a)(1) of the Railroad Retirenent Act (RRA) (45 U.S.C
8§ 231(a)(1l)), insofar as relevant here, defines a covered enpl oyer
as:
(i) any express conpany, sleeping-car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmon control with one
or nore enployers as defined in paragraph (i) of this
subdi vi si on and whi ch operates any equi pnent or facility
or perforns any service (other than trucking service,
casual service, and the casual operation of equipnent and
facilities) in connection wth the transportation of
passengers or property by railroad * * *,

Section 1(a) and 1(b) of the Railroad Unenpl oynent |nsurance Act
(RUA (45 U S.C. 88 351(a) and (b)) contain substantially simlar
definitions, as does section 3231 of the Railroad Retirenent Tax
Act (RRTA) (26 U.S.C. § 3231).

TRSI clearly is not a carrier by rail. Further, the available
evidence indicates that it is neither controlled by nor under
comon ownership with any rail carrier nor controlled by officers
or directors who control a railroad. Therefore, TRSI is not a
covered enpl oyer under the Acts.

This conclusion |eaves open, however, the question whether the
persons who performwork for TRSI under its arrangenents with the
Lake State should be considered to be enployees of that railroad
rather than of TRSI. Section 1(b) of the Railroad Retirenment Act



Tryban Rail Service, Inc.

and section 1(d) of the Railroad Unenpl oynent |nsurance Act both
define a covered enployee as an individual in the service of an
enpl oyer for conpensation. Section 1(d)(1) of the RRA further
defines an individual as "in the service of an enployer” when:

(1)(A he is subject to the continuing authority of
the enployer to supervise and direct the manner of
rendition of his service, or (B) he is rendering
prof essi onal or technical services and is integrated into
the staff of the enployer, or (C he is rendering, on the
property used in the enployer's operations, personal
services the rendition of which is integrated into the
enpl oyer's operations; and

(i1) he renders such service for conpensation * * *,

Section 1(e) of the RUA contains a definition of service
substantially identical to the above, as do sections 3231(b) and
3231(d) of the RRTA (26 U.S.C. 88 3231(b) and (d)).

The focus of the test under paragraph (A) is whether the individual
performng the service is subject to the control of the service-
recipient not only with respect to the outcone of his work but al so
in the way he perforns such work.

Based on the evidence before it, the Board finds that although with
respect to the final outcone of the work Lake State exercises a
significant degree of control over the services perforned for it by
TRSI enpl oyees, evidence does not establish that enpl oyees of TRSI
are subject to control, supervision, and direction from State Lake
as to the manner of performance of their work. Consequently, the
control test of paragraph (A) is not net.

Under paragraphs (B) and (C an individual is a covered enpl oyee if
he is integrated into the railroad' s operations even though the
control test in paragraph (A) is not net. Wen the Board has
appl i ed paragraphs (B) and (C), it has followed Kelmv. Chicago,
St. Paul, Mnneapolis and Omha Railway Conpany, 206 F. 2d 831 (8th
Cir. 1953). Under Kel m paragraphs (B) and (C) are not used to
cover enpl oyees of independent contractors perform ng services for
a railroad where such contractors are engaged in an independent
trade or business and the arrangenent has not been established
primarily to avoi d coverage under the Acts.

The first question to be answered therefore is whether TRSI itself
may be considered to be an independent contractor. Courts have
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faced sim |l ar considerations when determ ning the independence of
a contractor for purposes of liability of a conpany to w thhold
i ncone taxes under the Internal Revenue Code (26 U S.C. § 3401
(c)). In these cases, the courts have noted such factors as
whet her the contractor has a significant investnent in facilities
and whet her the contractor has an opportunity for profit or |oss;
e.qg., Aparacor, Inc. v. United States, 556 F. 2d 1004 (C. O .,
1977), at 1012; and whether the contractor engages in a recogni zed
trade; e.qg. Lanigan Storage & Van Co. v. United States, 389 F. 2d
337 (6th Cr., 1968), at 341.

The record establishes TRSI is in the business of providing rai
mai nt enance, construction and rehabilitation to custoners other
than Lake State. Under the contract with Lake State TRSI is
obligated "to provide all hand tools, power tools, autonobiles,
trucks, vehicles, trailers and all other devises in such quantity
and with such capacities as necessary"” and is "solely responsible
for the mai ntenance, repair, transportation and |licensing"” of this
equi pnent . The contract with Lake State also provides that the
per formance of service is

at the risk of [TRSI] in every respect, and [ TRSI] shal

be responsible for the Services until conpleted and
accepted by [Lake State], except that title to the
results of all Services covered by a request for partial

or full paynent will pass to [Lake State], or to such
other authority as appropriate, upon paynent therefor by
[ Lake State], free and clear of all liens, security

interests or encunbrances by [TRSI] or TRSI ' s
subcontract ors.

Based on its review of the facts in this case and the contract
bet ween TRSI and Lake State, it is the judgnent of a mpjority of
the Board that TRSI is an independent contractor.

Turning to the other prong of the Kelmtest, no facts which would
indicate that TRSI was forned primarily to avoid coverage under the
RRA, RUA and the Railroad Retirenent Tax Act. Accordingly, under
Kel mthe Board finds the enployees of TRSI not to be enpl oyees of
Lake State under section 1(d)(1)(b) or section 1(d)(1)(c) of the
RRA.

Based on the above discussion, the Board finds TRSI not to be a
covered enpl oyer under the RRA and RU A and a majority of the Board
finds that the enployees of TRSI are not statutory enployees of
Lake State.

den L. Bower
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V. M Speakman, Jr. (D ssenting
opi ni on attached)

Jeronme F. Kever
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It was unclear what proportion of TRSI's business derives from Lake
State. Also, a copy of the contract between Lake State and TRS
was not on file. Followng a request fromthe General Counsel to
t he Bureau of Fiscal QOperations, a request was nade to TRSI for
this information.

In response to a request dated July 20, 1994, from the Chief of
Audit and Conpliance, TRSI provided a copy of the contract between
it and Lake State. Wiile this contract outlines the scope of
services provided by TRSI to Lake State, it does not provide
information as to what proportion of TRSI's business is from Lake
St at e.



